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and Rule 10b-5." In response to this possible “reading” of the Eighth
Circuil’s opinion, Justice Kennedy in Stoneridge responds:

Tf this conclusion were read to suggest there must be a specific oral or written
statement before there could be liability under § 10(b} or Rule 10b-5, it would
be erroneous. Cenduct itself can be deceptive, as respordents concede.”

Thus, the opinien in Stoneridge, at a minimum, calls these statements in
Central Bank into question and arguably overrules them outright. As
noted by the Second Circuit in Wright, ““if Central Bank is to have any
real meaning, a defendant must actually make a false or misleading
statement in order to be held liable under Section 10(b).” " If the
Second Circuit in Wright is correct, Central Bank has no real meaning
after Stoneridge! This is a rather astonishing development, especially
given that the same Justice wrote both opinions.

However, perhaps the Supreme Court had begun to move away
from these statements in Central Bank prior to the opinion in Stoneridge.
Proponents of scheme liability had attempted to use a certain passage
from United States v. O’Hagan to limit the holding of the Courl in
Central Bank*? However, O ‘Hagan has been radically criticized by
commentators and, prior to Stoneridge, there was a good argument that it
should not be viewed as limiting Central Bank*** (’Hagan involved an

3389, Inre Charter Comme’ns, Inc., 443 F.3d 987, 992 (2006).

340. Stoneridge Inv. Pariners, LLC v, Sciemtific-Adanta, Inc., 128 S. Ct. 761, 769
(2008).

341, Wright v. Ernst & Young, LLP, 152 F.3d 169, 175 (2d Cir. 1998) (quoting Shapiro
v. Cantor, 123 F.3d 717, 720 (2d Cir. 1997)).

342 521 U.S. 642 (1997).

343, Commentators describe the Court’s opinion in O'Hagan with varying degrees of
criticism.  Possibly the most scathing attack on O’Hagan came from Stephen Bainbridge’
during a recent panel discussion hosted by Case Western School of Law. During his remarks,
Professor Bainbridge described O'Hagan as “a cut and paste pot job, where [Justice Ginsberg]
clipped out key prov151ons of the . . . solicitor general’s brief, reworded a few of them, but for
the most part quoted it.” Profeqsor Bainbridge went on to quip, I assume one ol the eclerks
called up the [Solicitor General’s] office and said, 'it’s very nice lo have this printed brief, but
we need the word doc copy, you know, so we can do some cutting and pasting.™” Stephen
Bainbridge, William D. Warren Professor of Law at UCLA, Panel Discussion: Case Western
Reserve School of Law Symposium on Scheme Liability, Section 10b-5, and Stoneridge

Investiment Partners v, Scientific-Atlanta, available ar
htp://law.case.edu/centers/business_law/webcast.asp?di=20071005 (archived webcast) and
hitp:/flaw.case.edw/lectures/index.asp?ec_id=157 (general information). In the same

discussion, Professor Bainbridge alluded (o an earlier article he published criticizing 1he lack
ol business expertise on the Court. There he wrote:
In our view, this {lack of expertise] is the best explanation for the Supreme Court’s
widely criticized deciston in United States v. O'Hagan, which addressed the
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attorney who was a partner for a law firm that represented Grand Met in
a potential tender offer in which Grand Met intended to buy Pilisbury
stock.”™ James O'Hagan did not work on the case but he knew details
of the tender offer from a conversation with a partner who was assigned
to that case.® Because of this information, O’Hagan bought 5000
shares of Pillsbury common stock and 2500 call options, and after Grand
Met announced 1ts tender offer, O’Hagan sold all of his interest, netting
a gain of approximately $4.3 million.*® Again, as with the Central Bank
opinion itself, the plaintiffs attacked by isolating a quote from O'Hagan
to support the contention that “[courts should] not draw undue

validity of the so-called misappropriation theory as a basis for imposing insider
trading liability under SEC Rule [0b-5. The misappropriation theory was almost
Awo decades old before the Court got around finally to resolving its validity. |t did
so only after a major circuit split had emerged. In resolving the case, the majority
did essentially what the government told it to do—the misappropriation section of
Justice Ginsburg's opinion repeatedly quoted from or cited to the government’s
brief and oral argument, almost always approvingly, She framed the case as one
involving a “theory of liability for which the Government seeks recognition,” and
adopled the central element of the government’s theory. In other words, she quite
blatantly deferred to expert opinion.
Siephen M. Bainbridge & Miw Gulati, How do Judges Maximize? (The Same Way Everybody
Else Does—Boundedly): Rules of Thumb in Securities Fraud Opinions, 51 EMORY L. J. 83,
143 (2002). While perhaps not a “cut and paste job,” the Stoneridge opinion dutifully adopts
every part of the Solicitor General’s argument, once again doing “what the government told it
to do.”” In its summary of arguments, the Solicitor General’s Brief states that:
A. The court of appeals in this case erred to the exteni it held that Section
10(b) of the 1934 Act, 15 U.S.C. 78j(b), reaches only misstalements, omissions
made while under a duty to disclose, or manipulative trading practices. . . .

B. Although the court of appeals erred by concluding that petitioner had failed
to satisly Section 10(b)'s deception requirement, it nevertheless correctly upheld
the district court’s dismissal of petitioner’s complaint, because petitioner did not
sufficiently plead reliance on respondents’ deceplive conduct. . . .

C. Allowing liability for a primary violation under the circumstances presented
here would constitute a sweeping expansion of the judicially inferred private right
of action in Section 10(b) and Rule 10b-5, potentially exposing customers, vendors,
and other actors far removed from the market to biliions of dollars in lability when
issuers of securities make misstaternents to the market. . . .
Brief for the United States as Amicus Curiae Supporting Affirmance at 8-9, Stoneridge Inv.
Partners, LLC v. Scientific-Atlanta, Inc., 128 S, Ct. 761 (2008) (No. 06-43). Perhaps
Professor Bainbridge is correct that the Supreme Court does simply lack the institutional
expertise to decide securities law cases, and therefore “quite biatantly defer[s] to expert
opinion.” Bainbridee & Gulali, supra, al 143,
344, O'Hagan, 521 U.S. at 647.
345, fd ar648n.l.
346, Id. at 648.
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conclusions from [the text of Central Bank}.”*"

normally cited reads:

The specific quotation

The Eighth Circuit isolated the [“secondary actor”] statement just quoted and
drew from it the conclusion that § 10(b) covers only deceplive staternents or
omissions on which purchasers and sellers, and perhaps other market
participants, rely. It is evident from the guestion presented in Cenrral Bank,
however, that this Court, in the quoted passage, sought only to clarify that
secondary acters, although not subject to aiding and abetting Hability, remain
subject 1o, primary lability under § 10(b) and Rule 10b-5 for certain
conduct.

As discussed above, the Court’s “secondary actor” statement in Central
Bank, when read in context, provides no basis for the conclusion that
deceptive conduct liability under § 10(b) lies for anything other than a
material misrepresentation or omission. Further, the O’Hagan Court did
not disagree that § 10(b) requires a misstatement or omission. To the
contrary, the Court merely noted that the Eighth Circuit misapprehended
the misappropriation theory, believing it required “neither
misrepresentation nor nondisclosure.™ Moreover, when one reads
O’Hagan in context, one clearly finds that “deceptive nondisclosure
[was] essential to the § 10(b) liability [at issue]. Concretely, in
[0’Hagan,] it was O’Hagan’s failure to disclose his personal trading to
Grand Met and Dorsey, in breach of his duty to do so, that made his
conduct ‘deceptive’ under § 10(b).">° Still, this dicta from O’Hagan, in
some ways, foreshadowed the Court’s willingness to depart from
portions of its opinion in Ceniral Bank.

Further, some commentators had also suggested that the Supreme
Court’s recent holding in SEC v. Zandford required the conclusion that a
misstatement or omission was not required under § 10(b) and Rule 10b-
57 1In Zandford, the respondent, a stock broker, sold his clients stock

347, Brel for Petitioners at 27, Stoneridge Investment Partners, LLC v. Scientific-
Atlanta, Inc. & Motorola, Inc., 128 8. Ct. 761 (2008) (No. 06-34),

348.  O’Hagan, 521 U.S. at 664 (citations omitted).

349, Id. at 660.

350, ld.-at 644. One might also wonder whether the Stoneridge opinion has negative
implications for the validity of O'Hagan and the misappropriation theory given that O'Hagan
came aller the PSLRA and arguably expanded the reach of liubility under Rule 10b-5. “It is
appropriate {or us to assume that when the [PSLRAT was enacted, Congress accepted the §
10(b) private cause of action [which at that time only included the misapproprizalion theory in
ihe lower courts] as then defined but chose to extend it no further.” Stoneridge Inv. Pariners,
LLC v. Scientific-Atlanta, Inc., [28 8. Ct. 761, 773 (2008).

351, SECv. Zandford, 535 U.S. 813 (2002).
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without the approval of or disclosure to the client.” The respondent
took the money from the stock sales and transferred it into his own
account.”™ The issue in Zandford was “whether the alleged fraundulent
conduct was ‘in connection with the purchase or sale of any security’
within the meaning of the statute and the Rule.”  Admittedly, the
respondents conduct involved a misstatement or omission.”™

[gnoring this critical fact from the analysis, commentators used
Zandford for support that there is no requirement vnder § 10(b) that a
misstatement or omission be present.356 However, Zandford merely
stands for the proposition that § 10(b) should not be read restrictively,
but rather, it should be read flexibly.” The Court used that language to
support the proposition that “[n}either the SEC nor this Court has ever
held that there must be a misrepresentation about the value of a
particular security in order to run afoul of the Act.”*® The Court did not
say that a misrepresentation is not required; it simply said that a
misrepresentation about a particular security’s value 18 not required.
While there is no requirement that there be a musstatement about the
value of a pariicular security, there still is a requirement that there be a
misstatement or omission (or, after Stoneridge, deceptive conduct) in
order for conduct to be actionable under § 10(b) and Rule 10b-5.

352 id a 815

353, M

354, I

355, Zandford, 535 U.S. at 820-21. The Courl specifically stated that the respondent
engaged in a scheme to defraud that “was deceplive because it was neither authorized by, nor
disclosed to, the Woods.” fd. The Court further stated that the Woods “were duped into
believing respondent would ‘conservatively invest’ their assets in the stock market and that
any trinsactions made on their behall would be for their benefit for the *safety of principal and
income.'™ Id. a1 822, While discussing the imptlications of the respondent’s actions, the Court
affirmed its precedent by asserting that any distinction between misstatements and omissions
is illusory in the stockbroker/client relationship. The Court affirmed that an omission is only
actionable when there is a duty to disclose. /d. at 823 {citing Chiarella v. United States, 445
U.S. 222 (1980)). Since there was an omission in this case, and thus a deception, § 10(b) and
Rule 10b-3 proscribed the respondents conduct.

356. Ses, e.g., Kimberly Bame, Comment, Beyond Misrepresentarions: Defining Primary
and Secondary Liability Under Subsections (A) and {C} of Rule 10b-3, 67 LA. L. REv. 935,
941 (2007) (noting that “[iln SEC w. Zandford, the Court stated that it had never held that
there musi be a misrepresentation to violaie Rule 10b-5 fraud provisiens,” but failing to
include the Court’s important qualifying phrase “about the value of a particular security™); see
alse Zandford, 535 U.S. at 820 ("[Njeither the SEC nor this Court has ever held that there
must be a misrepresentation about the value of a particular security in order to run afoul of
the Act.” (emphasis added)).

357,  Zandford, 535 U.S. at 819.

358, Id. a1 814 (emphasis added).
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As the preceding demonstrates, there existed in Supreme Court
precedent ample grounds for concluding that § 10(b) requires that a
defendant actually make a misstatement or omission in order to be held
liable under the Rule 10b-5 private cause of action. While only time will
tell, the Court’s conclusion to the contrary seems to have severely
restricted or partially overruled the Court’s opinion in Central Bank.
Further, the reasoning in Stoneridge may well in time make way for
other cunning arguments that might extend the reach of liability under
the implied cause of action, the very result that tHe Court seemed so
concerned with avoiding.

IV. IN THE WAKE OF STONERIDGE, DOES SECTION 10(B) REQUIRE THAT
A SECONDARY ACTOR ACTUALLY MAKE A MISSTATEMENT (OR
(OMISSION) IN ORDER TO BE HELD LIABLE AS A PRIMARY VIOLATOR
UNDER RULE 10B-5?

Rule I0b-5 and its attendant implied private cause of action
continues to engender great debate and discussion in the securities
world.™  While one has difficulty imagining securities regulation
without the Rule 10b-5 private right of action, it is entirely probable that
the 1934 Congress never dreamt of such a private right of action when
enacting § 10(b), let alone one so expansive.”® Louis Loss and Joel
Seligman in their influential treatise, Securities Regulation, write:

The Rule 10b-5 story tempts the pen. For it is difficull to think of another
instance in the entire corpus juris in which the interaction of the legislative,
administrative rulemaking, and judicial processes has produced so much from
so lile.  What is more remarkable is that the whole development was

359. See The Federalist Society Online Debate Series: Stoneridge Investment v.
Scientific  Atlanta, THE FEDERALIST SOCIETY, Feb. 19, 2008, hup://www.led-
soc.org/debates/dbtid.] 6/default.asp (including commentary from Stephen Bainbridge, UCLA
Law professor; Jay Brown, Denver Sturm College of Law professor; Ted Frank, American
Enterprise Institute; Andrew Pincus, Mayer Brown; Robert Prentice, University of Texas at
Austin — MeCombs Schoo! of Business professor; and Andrea Seidt, Ohio Assistant Altorney
General).

360.  “In § 10(b), Congress prohibited manipulative or deceptive acts in connection with
the purchase or sale of securities. fr envisioned that the SEC would enforce the Statntory
prohibition through adminisirarive and injunctive actions. Of course, a private plaimiff now
may bring suit against viclaiors of § 10(b).” Cent. Bank of Denver, N.A. v. First Interstaic
Bank of Denver, N.A., 511 U.S. 164, 173 (1994),
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unplanned . . . . [T]he Rule [is] “a horse of dubiocus pedigree but very fleet of
foot.”

Then Justice Rehnquist stated in Blue Chip Stamps v. Manor Dirug
Stores that the private right of action under Rule 10b-5 is “a judicial oak
which has grown from little more than a legislative acorn.™ Of the
origins of Rule 10b-5, Milton V. Freeman, its primary author, has said:

{S]ince people keep talking about 10b-3 as my rule, and since | have told a lot
of people about it, I think it would be appropriate for me now to make a brief
statemnent of what actually happened when 10b-5 was adopted, where it would
be written down and be available to everybody, not just the people who are
willing to listen to me.

It was one day in the year 1943, [ believe. I was sitling in my office in the
S.E.C. building in Philadelphia and I received a call from Jim Treanor who
was then the Director of the Trading and Exchange Division. He said, I have
just been on the telephone with Paul Rowen,” who was then the S.E.C.
Regional Administrator in Boston, “and he has told me about the president of
some company in Boston who is going around buying up the stock of his
company from his own shareholders at $4.00 a share, and he has been telling
them that the company is doing very badly, whereas, in fact, the earnings are
going to be guadrupled and will be $2.00 a share for this coming year. s there
anything we can do about it?” So he came upstairs and [ called in my secretary
and T looked at Section 10(b) and I Jooked at Section 17 [of the Securities Act
of 1933], and T put them together, and the only discussion that we had there
wils where “in connection with the purchase or sale” should be, and we
decided it should be at the end.,

We called the Commission and we got on the calendar, and [ don’t
remember whether we got there that morning or after lunch. We passed a
piece of paper around to all the commissioners. All of the commissioners read
the rule and they tossed it on the table, indicating approval. Nobody said
anything except Sumner Pike who said, “Well,” he said, “we are against fraud,
aren’t we?” That is how it happened.

3ol.

and argues that the 1934 Congress did indeed intend such a cause of action. He argues:

In fight of the history of court-created remedies and specifically the history of
implied causes of action under § [0(b), the Court is simply wrong when il states
that Congress did not impliedly authorize this private cause of action “when it first
enacted the statute.” Courts near in time to the enactment of the securities laws
recognized that the principle in [Tex. & Poe. Ry. Co. v Rigsby, 241 U.S, 33
(1916),] applied to the securities laws. Congress enacted § 10(b) with the
undersianding that {ederal courts respected the principie that every wrong would
have a remedy. Today's decision simply cuts back further on Congress™ intended
remedy. [ respectfully dissent.

Loss & SELIGMAN, supra note 59, § 3-B-3. Justice Stevens in the dissent disagrees

Stoneridge Inv. Partners, LLLC v. Scientific-Atlanta, 128 5. CL 761, 78i-82 (Stevens, J,,
dissenting) {Jootnote and citation omitied).

362

Blue Chip Stamps v. Manor Drug Stores, 421 1.5, 723, 737 (1975).
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Louis [Loss] is absolutely right that I never thought that twenty [now
sixty]-odd years later it would be the biggest thing that had ever happened. It
was inlended to give the Commission power to deal with this problem. It had
no relation in the Commission’s contemplation to private proceedings. How it
got into private proceedings was by the ingenuity of members of the private
Bar starting with the Kardon case.

Still today, Rule 10b-5 develops and grows in this same
undisciplined and often unpredictable way. First, the Supreme Court or
Congress acts in rather limited ways to either expand or contract Rule
10b-5.  Then, in response to judicial or congressional action, the
plaintiffs’ bar invents a “new” theory of liability. Finally, the defense
bar demurs, sending the matter back to the courts for another cycle.
Initially, Rule 10b-5 seemed only to expand as it passed through these
machinations, growing ever larger and spreading its boughs like a “cedar
[of] Lebanon” or a tree planted by the “abundant waters.”*® However,

363. Milton V. Freeman, Administrative Procedures, 22 BUS. LAW. 881, 922 (1967).
364, The cedar of Lebunon is an imporlant symbol throughout the history of many

cuftures. One familiar example comes from the book of Ezeliel, where Ezekiel compares
Egypt to Assyria, calling Assyria a great cedar tree:

Who can be compared to your majesty?

Consider Assyria, once a great cedar in Lebanon,

with beautiful branches overshadowing the forest;

it towered on high,

its top above the thick foliage.

The waters nourished it,

deep springs made it grow tall;

their streams flowed all around s base

and sent their channels

to all the trees of the field.

So it towered higher

than all of the other trees on the field;

its boughs increased

and its branches grew long,

all of the birds in the air

nested in its boughs, and all of the beasts of the fictd

gave birth under its branches;

all of the nations lived in its shade.

[t was majestic in beauty,

with its spreading boughs,

for its roots went down to abundant waters.
Ezekiel 31:2-7 (New International Version). However, the passage does not end well for the
mifestic cedar. It was proud of its height and, “according to its wickednessi, God] cast it
aside. and the rnost ruthless of foreign nations cut it down and left i1, . . . filts branches fay
broken in all the ravines of the land.” Id. at 10-12. “Therefore, no other trees by the water are
to ever tower sa proudly on high, lifting their tops above the thick foliage. No other trees by
the water reach such height; they arc destined for death, for the earth below, among mortal
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with Blue Chip Stamps, Ernst, Santa Fe, and related cases, the Supreme
Court began pruning the judicial oak. Congress joined in the pruning
with the Private Securities Litigation Reform Act (“PSLRA”) and
similar legislative enactments,

Perhaps the most significant “pruning” to date occurred in Central
Bank, where the Supreme Court sawed off the huge limb of secondary
liability and aiding and abetting. In response, a new cycle began with
the plaintiffs’ bar ingeniously attempting to “graft” a new limb of
secondary liability onto the nub left by Central Bank. As discussed
above, this new silviculture goes by the name of “substantial
participation” and now “scheme liability.” The Ninth Circuit cultivated
this new limb of liability.

In Stoneridge, however, the Supreme Court appears to have
removed this unnecessary growth. Further, the Court has essentially
pronounced that this “mighty oak™ should grow no more. [ts reach,
according to Stoneridge, is no greater than what it was in 1995 when
Congress enacted the PSLRA. Given the Court’s obvious concern that
the Rule 10b-5 private right of action not be expanded, this may be the
most important and enduring holding of Stoneridge. One is left to
wonder whether in the future courts may be forced to spend a great deal
of time figuring out the contours of the private right of action as if
existed in 1995, when Congress “accepted the § 10(b) private cause of
action . . . but chose to extend it no further,”® in order to determine
whether imposing liability for the specific acts alleged would
impermissibly expand the private right of action.

This, of course, introduces incredible uncertainty and presents a
host of issues with which the lower courts will be forced o grapple. For
example, did Congress “accept . . . the private cause of action” as
defined by the Supreme Court only, or did Congress “accept” rulings of
the lower courts as well? If the lower courts as well, which opinions did
Congress accept? If Congress did not accept any of the opinions of the
lower courts, then what of issues that had not yet come before the
Supreme Court, or issues, such as scienter, that had been specifically
reserved by the Court?

The case of scienter may be particularly instructive as to issues that
may arise following Stoneridge. Professor Hazen, in his excellent

men, with those who go down to the pit.” fd. at 14. Perhaps Stoneridge indicates that the §
LO(b} private cause of action is headed for a similar fate uniess rescued by Congress.
365.  Sroneridge, 128 5. CL. at 765.
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Treatise on the Law of Securities Regulation, writes of the scienter
requirement:

It is clear that the scienter requirement is satisfied by a showing of intentional
misrepresentation made with the intenl to deceive. But what about conduct
that falls short of willful misrepresentation? 1In reaching its decisions in
Hochfelder and Aaron the Court did not decide whether a showing of reckless
conduct would satisfy the scienter requirement. It has long been the rule at
common law that, at least under certain circumstances, the showing of reckless
disregard of the truth or the making of a statement with no belief in its tuth
constitules scienter in an action for deceit.  While the recklessness question
remains unsettied at the Supreme Court level, the vast majority of the circuit
and district court decisions have found that recklessness is sufficient to state a
claim under 10b-5.%°

Since, as Professor Hazen notes, “the recklessness question remains
unsettled at the Supreme Court level,™® what did Congress accept in
1995 with the enactment of the PSLRA? Did Congress accept the
decisions of “the vast majority of the circuit and district courtfs]” in
favor of recklessness? Or, did Congress merely accept the conclusion of
Ernst and leave the question of “recklessness” for a future Supreme
Court to decide?

The language of the PSLRA on scienter is no help in resolving this
issue. It merely provides:

Required state of mind - In any private action arising under this chapter in
which the plaintiff may recover money damages only on proof that the
defendant acted with a particular state of mind, the complaint shall, with
respect io each act or omission alleged to viclate this chapter, state with
particularity facts giving rise to a strong inference that the defendant acted with
the required state of mind.””

While “accepting” the holding in Ernst that scienter or a “state of mind”
is required, the PSLRA in no way indicates what that state of mind
should be. Further, the fact that the recklessness standard is accepted in
common law fraud would likely prove of little value as well, because
“[s}ec}tzon 10(b) does not incorporate common-law fraud into federal
Jaw.™

366, HAZEN, supra note 38, § 12.8[3).

367. Id.

3608, 15 US.C.A. § 78u-4(b)(2) (West 2008).
309, Swoneridee, 128 S. Ct. at 771.
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Thus, would it be an expansion of the implied cause of action for
the Court to hold that a plaintiff in a § 10(b) case need only show
recklessness? If the PSLRA accepted the “vast majority of” lower court
opinions, then the answer would appear to be in the negative, as the
“accepted” cause of action would include recklessness. However, if the
PSLRA accepted the implied cause of action as developed by Supreme
Court opinions only, it seems that endorsing a standard less than intent
would expand the cause of the action and would therefore run afoul of
Stoneridge. At the rate that the Supreme Court accepts Rule 10b-5
cases, it may well take decades for this and similar issues to be resolved
absent Congressional action.

Returning to the topic of this Article, Stoneridge brings less clarity
than promised by the words of the opinion to the question whether §
10(b) and Rule 10b-5 require a misstatement or omission coupled with a
duty to disclose. Justice Kennedy seems to address this question at the
very outset of the opinion with an answer of “obviously not.” He writes:

The Court of Appeals concluded petitioner had not alleged that respondents
engaged in a deceptive act within the reach of the § 10{b) private right of
action, noting that only misstaternents, omissions by one who has a duty to
disclose, and manipulative trading practices {where “manipulative” is a term of
art) are deceptive within the meaning of the rule. f this conclusion were read
to suggest there must be a specific oral or written statement before there could
be liability under § 10{b) or Rule 10B-5, it would be erroncous. Conduct itself
can be decepiive, as respondents concede. In this case, moreaver,
respondents’ course of conduct included both oral and written statements, such
as the backdated contracts agreed to by Charter and respondents.

A different interpretation of the holding from the Court of Appeals opinion
is that the court was stating only that any deceptive statement or act
respondents made was not actionable because it did not have the requisite
proximate relation to the investors’ harm. That conclusion is consistent with
our own determination that respondents’ acts or statements were not relied
upon by the investors and that, as a result, liability cannot be imposed upon
respondents.

In two rather short paragraphs, the Court dismisses the relatively settled
understanding that a misstatement or omission is required as
“erroneous,” establishes that conduct can also be deceptive within the
meaning of § 10(b), notes that the “respondents’ course of conduct
included both oral and written statements,” and concludes that liability
will not lie under § 10(b) and Rule 10b-5 because there is not the

370.  Id. at 769 (emphasis added and citations omitied).
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“requisite proximate relation”. between the respondents’ course of
conduct and “the investors’ harm,” that is there was no reliance. Thus, it
would seem that the answer is clear: a misstatement or omission is not
required because conduct can also satisfy the deceptive requirement in §
1((h).

However, as noted herein, the Court goes on to discuss reliance, the
ostensible basis for its ruling.”'  Consistent with its precedent, the
Supreme Court first found that the conduct alleged was proscribed by
the statute,” and then proceeded to the essential element of reliance.’”
Accordingly, the Court evidenced a three-prong understanding of
reliance, in that reliance may be based only on (1) proof of actual
reliance, (2} “an omission of a material fact by one with a duty to
disclose,”™ or (3) “the fraud-on-the~-market doctrine, [where] reliance is
presumed when the statements at issue become public.™” Under this
framework for reliance, the Court held:

Neither presumption applies here. Respondents had no duty to disclose; and
their deceptive acts were not communicated to the public. No member of the
investing public had knowledge, either actual or presumed, of respondents’
deceptive acts during the relevant times. Petitioner, as a result, cannot show
reliance upon any of respondents’ actions except in an indirect chain that we
find too remote for liabilily.

After holding that none of the three methods of reliance were
sufficiently alleged by the petitioner, the Court continued its analysis by
reviewing the petitioner’s argument that scheme liability provides a

371, Not expanding the § 10(b)/Rule 10b-5 private right of action seems Lo be the Court's
real concern. Reliance appears to be meraly the means 1o accomplishing that end in this case.

372, Cent. Bank of Denver, N.A. v, First Interstate Bank of Denver, N.A., 511 11.8. 164,
172 (1994) (“First, [the court has to] determine[] the scope of conduct prehibited by § 10(b).™)
The Courl in Sroneridge did in fact determine that § 10{b) proscribes the conduct engaged in
by the respondents when it held, “fclonduct itself can be deceptive . . . . [R]espondents’ course
of conduct included both oral and written staternents, such as the backdated contracts agreed
to by Charter and respondents.” Stoneridge, 128 S. Ct. at 769. Unfortunately, the Court came
to this conclusion in two short paragraphs without any significant analysis. The next question
is whether “all of the requirements for primary liability under Rule [0b-5 are mel.,” Central
Bank, 511 U.8, at 191.

373, Stoneridge, 128 S. Cu. at 769 ("[TThe ‘requisite causal connection between a
defendant’s misrepresentation and a plaintiff’s injury’ exists as a predicate for linbility.”
{quoting Basic, Inc. v. Levinson, 485 U.S. 224, 243 (1988))).

374, Id. (citing Affiliated Ute Citizens of Utah v. United States, 406 1.8, 128, 153-54
(1972y).

375, Id. {citing Basic, 485 U.S. at 247

376, Id.
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sufficient basis for proving reliance.””” The pelitioners argued that “the
financial statement Charter released to the public was a natural and
expected consequence of respondents’ deceptive acts; had respondents
not assisted Charter, Charter’s auditor would not have been fooled, and
the financial statement would have been a more accurate reflection of
Charter’s financial condition”; therefore, liability is appropriate under
the third method of reliance based on public statements.”™ The Court
simply responded by stating that “this approach does not answer the
objection that petitioner did not in fact rely upon the respondents’ own
deceptive conduct.™"

In all events we conclude respondents’ deceptive acts, which were not
disclosed to the investing public, are too remote 1o satisfy the requirement of
reliance. It was Charter, not respondents, that misled its auditor and filed
fraudulent financial siatements; nothing respondents did made it necessary or
inevitable for Charter to vecord the transacrions as it did.

Justice Stevens, in his dissenting opinion in Stoneridge, seems to think
that the majority propounded a new rule that, in order to establish
reliance in a case such as this, the plaintiff must show that the
defendant’s conduct (or possibly misstatements not communicated to the
plaintiff or the market) “made it necessary or inevitable for” the primary
actor to make a misstatement upon which the plaintiff relies or about
which one of the presumptions mentioned herein applies.”®  Thus,
following Stoneridge, in order to be held liable as a primary violator, a
secondary actor must either (1) make a misstatement or omission

377, Sroneridge, 128 S, CL at 770-71.

378, Id. at 770 (emphasis added). In other words, the respondents should be liabic
because of another’s misstatement or omission, a resuli that was specifically eliminated in
Central Bank. See supra notes 157-538 and uccompanying text.

379.  Id. (emphasis added).

380. fd (emphasis added).

381. Whether Jusiice Kennedy actually intended to create such a lest is cerlainly
debatable. Stll, the words of the opinion seem to suggest that if the conduct of the vendors
had been of such that it made Charter’s misstatements necessary or inevitable, then liability
would have been found. Justice Stevens in the dissent seems to agree. He states:

The Court’s next laulty premise is that petitoner is required to allege that
Scientific-Atlanta and Motorola made i1 “necessary or inevitable for Charter to
record the transactions as it did” in order to demonstrate reliance. Because the
Court of Appeals did not base its holding on refiunce grounds, the fairest course Lo
petitioner would be for the mujority to remand 10 the Court of zﬂ_\ppcals Lo cchFrmlnc
whether petitioner properly alleged reliance, under d CorTect view of what § 10(b)
covers.
Stoneridge, 128 §. Ct. a1 775-76 (Stevens, J., dissenting) {cilations omiticd).
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(thereby making actual reliance possible or one of the presumptions
applicable), or (2) engage in deceptive conduct, which can include
misstatements or omissions that are not communicated to the plaintiff or
the market, that makes it “necessary or inevitable” that the primary actor
will make a misstatement upon which the plaintiff relies (either actually
or via one of the presumptions of reliance).

The first option is undisputed and the result would be the same
under any of the tests discussed herein. However, in many cases
involving secondary actors, the issue is that there are no misstatements
(or omissions coupled with a duty to disclose) that have been
communicated to the plaintiffs or the market. Therefore, according to
Justice Stevens, it appears that the issue is not whether the secondary
actor actually made a misstatement or omission, but rather whether the
secondary actor’s deceptive conduct makes it “necessary or inevitable”
that the primary actor will make a misstatement or omission upon which
the plaintiff can rely or establish a presumption. As the following will
clarify, however, this author wonders whether this is a distinction
without a difference.

In order to apply the purported “necessary or inevitable” test of
reliance, the first thing a court must do is define the terms necessary and
inevitable. “Inevitable” is defined as “incapable of being avoided or
evaded.™ What secondary actor conduct would make it such that the
primary actor’s making a misstatement would be “incapable of being
avoided?” Among other things, “necessary” is defined as “having the
character of something that is logically required or logically inevitable or
that cannot be denied without involving contradiction,” “that is
inevitably fixed or determined or produced by a previous condition of
things,” “acting under compulsion,” or “absolutely required.™*
“Necessary” is seemingly the more permissive of the two terms, and one
might speculate that any conduct by a secondary actor that makes a
misstatement by the primary violator inevitable would also make it
necessary. Thus, a more important question might ask what conduct by
a secondary actor would make it necessary that the primary actor make a
misstatement. What sort of conduct by a secondary actor would make a
misstatement by the primary violator “logically required or logically
inevitable” or “absolutely required?”

382, WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY UNABRIDGED [ 157 (2002).
383. WEBSTER'S THiRD NEW INTERNATIONAL DICTIONARY UNABRIDGED 1510-11
(2002).
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The Supreme Court gave no hint as to the application of this
purporied test, or even that it was establishing a test, in the Stoneridge
opinion. Regardless, given the Courl’s statement in Sioneridge, the
standard must require more than the conduct of the Vendors in that case.
Further, based upon its reversal and remand of Simpson, the Supreme
Court has ruled that the conduct of the defendants there did not make a
misstatement by Homestore.com necessary or inevitable either. Even
the egregious facts of the Enron debacle that formed the basis of the
Regents case apparently do not satisfy the necessary or inevitable
standard, given that the Supreme Court denied certiorari in that case just
seven days after Stoneridge and on the same day that it reversed and
remanded Simpson. Further, based upon the Court’s ruling that § 10(b)
liability is not to be expanded, whatever secondary actor conduct alleged
to have made it necessary or inevitable that a primary violator make a
misstatement must also be such a character that it not expand § [0(b)
liability beyond its limits at the time of the PSLRA in 1995,

Is it possible that the only conduct by a secondary actor that makes
it necessary or inevitable that a primary violator will make a
misstatement is when the secondary actor somehow makes that
misstatement itself and thereby becomes a primary violator? If so, does
the Stoneridge opinion create what mathematicians call a “null set”™—a
group that actually contains nothing? Or, to put it another way, did the
Stoneridge opinion in fact require that a secondary actor actually make a
misstatement or omission in order to be held liable under § 10(b) and
Rule 10b-5 while professing to do the very opposite? Or is the
“necessary and inevitable” standard criticized by Justice Stevens a
requirement at all?”™ Could it be that the majority simply responded to
the petitioner’s argument that Charter’s inflated financial statements
were the “natural and expected consequence of respondents’ deceptive
acts?™®  Unfortunately, absent Congressional action, these questions
will only be answered through slow and costly securities litigation.

This result is regrettable and could have been avoided if the Court
had been careful to issue a principled ruling based upor precedent.
However, instead of issuing a ruling based upon principle and precedent,
the Court in Stoneridge violated its own admonition in Central Bank and
based its ruling primarily on policy grounds. Ironically, the calls for
securities litigation rulings based upon policy grounds are usually made
by those extending liability more than by those looking to limit it.

384, Stoneridge, 128 5. Ci.at 775 (Sweven, 1., dissenting).
385, K at 770
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Frequently, the plaintiffs in securities fraud cases are very sympathetic,
such as the Enron sharcholders in Regents, and the deep-pocketed
secondary actors often appear less than noble, such as the banks in
Regents. Accordingly, these cases often present a situation where there
is a strong feeling on the part of many that fairness demands that
someone should be held liable, a feeling that can often override a faithful
application of the law.

Indeed, lower courts applying the “substantial participation” test
and scheme liability have not done so in fidelity to Supreme Court
precedent. Rather, the rulings often seem to be based upon policy
considerations and feelings regarding what is fair in a given situation.
One illustration was the ZZZZ Best court’s statement that Emst & Young
“should be liable under Section 10(b)/Rule 10b-5.7% Surely to arrive at
this conclusion, the court used some sort of policy considerations.
Further, the commentators who argue for an expansive test such as the
“substantial participation” test or scheme liability argue mainly on
policy grounds.®® However, the Supreme Court specifically foreclosed
reliance on such policy considerations in Cenfral Banj:™®

The SEC points to various policy arguments in support of the 10b-5 aiding
and abetting cause of action. It argues, for example, that the aiding and
abetting cause of aclion deters secondary actors from contributing to fraudulent
activities and ensures that defrauded plaintiffs are made whote,

Policy considerations cannot override our interpretation of the text and
structure of the Act, except to the exient that they may help to show that
adherence to the text and structure would lead 1o a resull “so bizarre” that
Congress could not have intended it. That is not the case here.

Extending the 10b-5 cause of action 1o aiders and abeltors no doubt makes
the civil remedy more far reaching, but it does not follow that the objectives of
the siatute are belter served. Secondary liability for aiders and abettors exacts
costs that may disserve the goals of fair dealing and efficiency in the securities
markets.”

Further, the Court states that “[tlhe issue . .. is not whether imposing
private civil liability on aiders and abettors is good policy but whether
aiding and abetting is covered by the statute.” However, in
Stoneridge, Justice Kennedy, also the author of Central Bank, ignored

386.  InreZZ77 Best, 864 F. Supp. 960, 970 (C.D. Cal. 1994).

387.  See Prentice, supra note 18, at 727-32.

388, Cenl Bank of Denver, N.A. v. First interstate Bank of Denver, N.A., 511 U.S. 164,
188 (1994).

389.  fd (citations omitted),

390, doar 177
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his own admonition not to rule primarily on policy grounds and crafted
an opinion that exhibits strained and unprincipled reasoning that hardly
addresses the language of the statute, and rather seemed entirely
motivated by the majority’s conclusion that liability under § 10(b)
should not be extended.™' This is somewhat ironic given that most of
the calls for a decision based upon policy are made by people who view

391. The following comments made to a recent oniine debate about Stoneridge echo
these complaints about the opinion and demonstrate that it will likely be castigated in years to
come.

Jay Brown

The Court’s reasoning had nothing to do with the language of the statute or
with common law notions of fraud. In fact, the Court mace clear that neither
controlled.  Instead, the decision arose because of the Cour’s dislike for the
implied right of action under Rule 10b-5. Unwilling to do away with the cause of
action, the Court concluded that it would not extend the reach any {urther than was
already the case. Fo the Court, allowing vendors to be sued was an extension. Asa
result, the use of reliance was merely an expediency designed to exonerate the
vendors in this case (as evidenced by the refusal of the Court to remand on the issue
of reliance).

The use of an expediency rather than thoughiful analysis based upon the
language of the provision will ultimately be counterpraductive. It does not, in fact,
result in the excneration of all vendors. For example, while the Court denied cert in
the Fnron case, it is back at the District Court (the case was on appeal rom the
district court’s decision to grant class certification) and the plaintiffs will try to
show reliance on the statements of the investment bankers (apparently through
reliance on analyst reports and recommendations). In other circumstances, issuers
will make disclosure of vendor contracts (see ltem 1.01 of Form 8-K, requiring
companies to repori any “material definitive agreement not made in the ordinary
course of business™), presumably creating a sirong basis for arguing reliance.

The case is sloppy, not contrelled by legal principles, and likely Lo result in
more rather than less litigation.

Robert Prentice

If we truly dislike couris that make law, we cannol be happy with Stoneridge,
which is an activist, policy-driven decision.

The Court's trug policy-driven motives shine through clearly.in the opinien.

Afier holding in previous cases that policy considerations should be considered
only to ensure that a particular stawstory interpretation is not “bizarre,” the
Stoneridge majorily ignored that self-imposed limitation and reached iis preferred
tesult with completely one-sided policy analysis. There is certainly a case to be
made that private litigation under Sec. tO{b) carries more disadvantages than
benefits, but there is also substantial empirical evidence o the conteary. Given the
Courl’s concession that Congress has approved and ratified the private right to sue,
that policy debate should have been left to Congress rather than resolved by the
Court,

The Federalist Society Online Debate Series: Stoneridge [nvestment v. Scientific Atlanty, THE

FEDERALIST SOCIETY, Feb. 19, 2008, htip://www fed-soc.org/debates/dbtid. 1 6/default.asp.
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the plaintiffs, not the defendant-secondary actors, as sympathetic parties
deserving of the benefits of a policy ruling.

That being said, the Court should have followed its own statements
in Central Bank and faithfully applied the text of the statute, consulting
policy considerations as little as possible, and only then to elucidate the
consideration of the statute and its own precedent. Both parties, as the
Court noted in Central Bank, can often forward policy arguments. For
example, in Stoneridge, an oft-heard policy argument for the plaintiffs is
compensation of the Enron shareholders. In addition to that argument,
many of the same policy arguments offered in Central Bank were again
put forward in Stoneridge, such as both deterrence and the fairness in
holding parties who participated in some way responsible.

Significant policy arguments were also made against scheme
liability. The Court set forth many of these in the Stoneridge opinion.
For example, the Court suggests that rampant securities litigation
undermines the efficiency and competitiveness of the U.S. capital
markets, causing a loss of capital to overseas markets.*” In addition, the
Court seems concerned that the adoption of scheme liability will cause
parties dealing with publicly-traded companies 1o engage in redundant,
cost-increasing behavior without any corresponding reduction in
fraudulent activity or other societal benefits.*® The Court suggests that
parties dealing with publically-traded companies would likely begin
requiring the other company to attest to the accounting treatment of the
deal Further, arguably, this would then be the subject of audits for
the vendor.*””

392, Some have also argued that vexatious securities litigation provides a windfail for
plaintiff’s atorneys, while doing little 1o benefit those truly harmed by securities fraud. See,
e.8. Panel Discussion: Case Western Reserve School of Law Symposium on Scheme
Liability, Section 10b-5, and Stoneridge Investment Partners v, Scientific-Atlania, supra note
343,

393.  Siwoneridge Inv. Partners, LLC v. Scientific-Atlanta, 128 5. C1. 761, 772 (2008) (**As
noted in Central Bank, contracting parties might find it necessary to protect against these
threats, raising the costs of doing business.”).

394, id Stephen Bainbridge, author of THE CoMPLETE GUIDE TO SARBANES-OXLEY:
UNDERSTANDING How SARBANES-QXLEY AFFECTS YOUR BUSINESS (20073, agrees and
notes that:

If scheme liability is imposed, however, the risks associated with these
practices will escalate significantly. To be sure, there are already some risk that the
SEC or Justice Department will pursue these roundirip transactions, bul it seems
safe to assume that private party linbility exposure would raise the stakes
significantly.

The net effect will be to bring significant pressure 1o bear on the Motorola's of
the world to subject these sort of contracts to effective internal audits. Tn turn,
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The important point of this discussion is not that policy arguments
must dictate one result or the other, as such arguments can be forwarded
by both sides, but rather that the Supreme Court should have followed its
own statements in Cenfral Bank and should not have ruled in Stoneridge
on policy grounds.™® The proper role of the courts is to interpret laws as
written; if policy arguments are helpful in that context, then they should
be considered. However, when the language of the statute is clear on its
face, then the courts are duty bound to interpret the statute as written,
and the proper place for those who are disappointed with the application
of the statute to voice their policy arguments is to the legislature.”’ As
Alexander Hamilton appropriately stated in the Federalist Paper No. 78,
“{tlhe courts must declare the sense of the law; and if they should be
disposed to exercise WILL instead of JUDGMENT, the consequence

because robody will want to sign off on the accounting treatment for transactions
that might push the edge of the envelope withoul clearing it with their auditors,
there will be even greater involvement of external auditors in the contracling
process.

You might say, well, so what? Afler all, aren’t internal controls supposed to
crack down on wrongdoing? Well, yes, but. Remember Motorola didn’t issue the
misleading financial statements. Tt didn’t help prepare them. We're not talking
about Charier’'s 404 duiies. We're talking about imposing more extensive and
demanding 404 requirements on firms in conneclion with somebody else’s
disclosures.

There's a reason, after all, that lirms seldom put internal control performance
provisions in contracls with customers or suppliers. It's bad enough trying to
monitor your own internal controls. Trying to monitor somebody else’s can be
orders of magnitude more difficult and expensive.

Posting of Stephen Bainbridge to BusinessAssociationsBlog.com,
http://www.businessassociationsblog.com (Oct. 3, 2007).

395, Stoneridge, 128 8. Cr. at 772.

396.  Justice Stevens would disagree with this statement in that he appears 1o consider
Central Bank, as well as Stoneridge, an cxample of the Court engaging in judicial policy
making. In his dissent in Storeridge, be states, “while [ recognize that the Central Bank
opinion provides a precedent for judicial policymaking decisions in this area of the law, [
respectfully dissent from the Court’s continuing campaign o render the private cause of
action under § 10(b) toothless.” fd. al 779 (Stevens, I., dissenting). However, the Cenrral
Bank opinion, while later noting policy arguments, first proffered solid legal arguments based
upon the language of § §0(b), and compelled the conclusion that aiding and abetling should
not be a part of the implied cause of action. Unlike Central Bank, Stoneridge does not exhibit
such thoughifut consideration of the law. Further, Justice Stevens, who also wrote the dissent
in Central Bank, seemns moiivated primarily by the concern that § 10(b) not be “rendered
toothtess,” and it is dilficult for this author o see how expanding the reach of a judiciatly
created cause of action demonstrates any more judicial restraint than limiting one would.
Judicial restraing is only demonstrated when the Court limits itsell 1o ruling based upon the
law.

397, See Grundlest, supra note 146, at 15,
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would equally be the substitution of their pleasure to that of the
legislative body.™

Those who advocate expansion of the implied cause of action under
§ 10(b) and Rule 10b-5 using the “substantial participation” test or
scheme liability based on policy grounds essentially argue that the courts
should “substitut[e] . . . their pleasure to that of the legislative body.™"
Equally, the Court, when rejecting scheme liability without careful legal
analysis and based upon the conviction that the implied cause of action
not be expanded, subjects itself to the assertion that it en gaged in judicial
policy-making.  This resuli, however, cannot be tolerated in a
government that relies on the separation of powers, which envisions
different bodies in the government with distinct roles. Unlike the
legislature, the courts do not have the resources or the time to thoroughly
examine these policy arguments. The current security statutes represent
the legislature’s position on these issues, and thus, while it is desirable
that securities fraud be punished, the Supreme Court rightly concluded
in Central Bank, based on the text of the statute, that “not every instance
of financial unfairness constitutes fraudulent activity under § 10(b).™*%
If the Court in Stoneridge had focused more on the text of the statute and
less on crafting and considering policy arguments, perhaps a better
reasoned opinion would have resulted.

The preceding is not put forward to argue that the Court reached the
wrong result. As this Article endeavors to make clear, the rejection of
scheme liability was the correct decision. Rather, the preceding is meant
to demonstrate that even reaching the right conclusion with careless
legal reasoning is not good for a government based upon the separation
of powers where the roles of the Judiciary and the legislature are well
defined. Further, as demonstrated herein, decisions based upon policy
rather than legal argument frequently bring about uncertainty and
unintended consequences that inexorably lead to more litigation—
arguably, in Stoneridge, the very result the Supreme Court seemed so
desperate to avoid.

In conclusion, one is left to wonder why the majority would engage
in such clear policy-based analysis, especially given that most of the
Justices forming the majority have expressed their desires to avoid such
analysis. One reason is made abundantly ciear in the opinion and herein:
the majority’s dislike for the § 10(b)/Rule 10b-3 private right of action

398. THE FEDERALIST NO. 78, at 392 ( Alexander Hamilton).
399, Id
400.  Chiarella v. United States, 445 1.8, 222,232 (1980).
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and desire that it not be expanded.”® However, there is perhaps another
reason that is not as clear from the opinion. Perhaps the Court chose to
use the reliance element rather than interpreting “deceptive” in § 10(b)
in order to preserve the right of the SEC to pursue the Vendors and
similarly-situated defendants.™™  Private plaintiffs must establish
reliance in order to prevail in a § [0(b)/Rule 10b-5 action, but the SEC,
on the other hand, need not show reliance in a criminal or civil
enforcement action."” Both the SEC and private plaintiffs, however,
must establish either manipulation or deception.”™ A ruling based upon
the statutory language of § 10(b), therefore, would have insulated the
Vendors and those similarty situated from actions by both the SEC and
private plaintiffs.”” By contrast, the ruling in Stoneridge preserves the
right of the SEC to proceed against such actors.' Perhaps the Court did
feel that the Vendors reaily were bad actors but felt that the SEC was the
proper party to pursue such actors. On the other hand, perhaps the Court
felt that the PSLRA demanded such a conclusion. Due to the nature of
the opinion, however, many more questions are raised than answers
given, and courts and commentators will likely speculate about the
meaning and motivation of this opinion for years to come.

CONCLUSION

Central Bank took securities litigation under § 10b-5 to the
threshold of clarity but no further. In doing so, the Court created a great
deal of uncertainty with regard to the scope of primary liability under §
10(b) and Rule 10b-5.""" The lower courts continued to struggle to
define the proper scope of primary liability, and the circuit courts of
appeal split over this issue on two separate occasions.*® Both of these
splits related specifically to the question whether § 10(b) requires that a

401, See supra note 224 and accompanying text,

402, Qr, perhaps more accurately, the Solicitor General argued this far these reasons and
the Court dutifully adopted the government’s arguments. See supra note 343,

403. HAZEN, supra note 38, § 12.10 (“Reliance is an element of a privare claim under
Rute 10b-5, but not in enforcement actions brought by the government.”) (ciling SEC v.
Alliance Eeasing Corp., 28 Fed. Appx. 648 {9th Cir. 2002); S.E.C. v. McCaskey. No. 98 CIV.
6153(SWK), 2001 WL 10290353 (5.D.N.Y. 2001)). Cf United States v. Davis, 226 F.3d 3406,
358 (5th Cir. 2000).

404, See generally HAZEN, supra note 38, § 12.

405.  See supra Part {IL

406.  See supra note 403 and accompanying text.

407, See supra note 18 and accompanying texl.

408.  See supra notes 18 and 28 and accompanying lext.
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secondary actor actually make a misstatement or omission in order to be
held liable as a primary violator under Rule 10b-5.%" In Stoneridge, this
issue  was specifically presented to the Supreme Court for its
resolution.*'®

As demonstrated herein, there existed adequate legal grounds for
concluding that § [0(b) and Rule [0b-5 require a manipulation,
misstatement, or omission by one with a duty to disclose.’" However,
the Supreme Court in Sioneridge rejected this argument without even
discussing the relevant authority, and ruled instead based upon the
reliance requirement.*’” While the Court reached what is arguably the
right result, it did so in an opinion that is clearly driven by policy
considerations more than a careful and thoughtful analysis of the law.
This attempt at policymaking seems to be motivated by a dislike for the
implied private right of action under § 10(b) and Rule 10b-5, and clearly
states that the private right of action should not be expanded.*® Whether
this decision will have its intended effect, only time and litigation will
tell; but, as noted herein, the opinion raises many more questions than i
answers, and 18 therefore likely to create more uncertainty and litigation
in the future as the lower courts attempt to decipher and apply the
Court’s decision in Stoneridge.

409, See supra Part 11 herein.

410, See supra note 29 and accompanying tex!,
411, See supra Part 111,

M2 See supra Part 1V,

413. See supra note 224 and accompanying text.



